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CONTAMINATED SITES BILL 2002 
Consideration in Detail 

Resumed from an earlier stage of the sitting.   

New clause 28 -  
Debate was adjourned after Mr B.J. Grylls had moved new clause 28.   

Mr B.J. GRYLLS:  I am concerned about the existing legislation, because any changes that are made to the 
Environmental Protection Act in the other place could affect the Bill that is currently before the House.  The 
minister previously indicated that she would not support the amendment.  However, is she aware that any 
changes to the Environmental Protection Act could affect the Contaminated Sites Bill, and that we will be voting 
on a matter without knowing the exact facts?   

Dr J.M. EDWARDS:  I assume that the member’s amendment seeks to modify section 118 of the current 
Environmental Protection Act -  

Mr B.J. Grylls:  We are not modifying it.  We are happy with the liability of directors component of the 
Government’s first draft of the Environmental Protection Amendment Bill.  However, if that is amended in the 
upper House, it will become part of this Bill.   

Dr J.M. EDWARDS:  That is correct, assuming that it will be amended.  We could also assume that other Acts 
will also be amended, because this Bill also amends other Acts.  I will not hold up this Bill while I wait for 
another Bill to go through.   

Mr B.J. GRYLLS:  Our exact concern is that amendments made to this Bill in the upper House will have far 
greater implications for directors.  The National Party wants the legislation as it is presented and accepted by this 
House to be presented and accepted by the upper House without any of the parties in that Chamber making 
subsequent amendments.  We are unhappy with the directors’ liability clauses as they stand.  We are concerned 
that they could be amended and made more stringent.  My amendment will reflect the Government’s draft of the 
directors’ liability clauses as presented to this House.   

Dr J.M. EDWARDS:  I am having a problem, partly because I do not have the environmental protection 
amendment legislation before me.  What the member is proposing is not the same as that currently in the 
Environmental Protection Act, because two words have been left out.   

Mr B.J. Grylls:  They should not have been left out.  Our intention was that the Contaminated Sites Bill will have 
the same restrictions on directors as the Environmental Protection Act.  We are concerned that that may change. 

Dr J.M. EDWARDS:  What the member is proposing is not the same as the current Environmental Protection 
Act.  

Mr B.J. Grylls:  That is a mistake.  

Dr J.M. EDWARDS:  Equally, we could argue that the National Party’s one member in the upper House could 
get together with the Greens (WA) and the Liberals to alter it.  The member’s argument runs both ways.  The 
Government does not have the numbers in the other Chamber, so I am not too sure what he is worried about.  I 
am not sure that the member’s amendment is accurate.  In any event, the Government will not accept it.   

Mr B.J. GRYLLS:  I will not divide on this issue; however, the National Party would like it put on the record in 
Hansard that it is concerned that any changes made to the Environmental Protection Act in the upper House will 
have an effect on the liability of directors.   

Mr B.K. MASTERS:  I am sorry to go over old ground, but I will be brief.  I point out to the minister that lines 
14 and 17 on page 25 contain the words “reasonable grounds”, which relate to a suspicion that a contamination 
has occurred.  Earlier today when I moved three amendments that sought to insert the words “on reasonable 
grounds”, I was told that the expectation was that that interpretation was built into the legislation and my 
amendments were knocked back.  I will not labour the point, but that is inconsistent.   

Dr J.M. EDWARDS:  I note the comments of the member for Vasse.  I do not have parliamentary counsel with 
me but it may be because the provision is broader in the sense that it extends beyond “reasonable grounds” to 
“did not inquire as to whether”.  If the member would like more information I can provide it to him at the third 
reading stage. 

The SPEAKER:  For my clarification, are we discussing clause 28 of the Bill or new clause 28? 

Mr B.K. Masters:  I am sorry, Mr Speaker, for misleading you.  I should have waited for the amendment to be 
put. 
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The SPEAKER:  The member for Vasse is a very bad man. 

Mr B.K. Masters:  I am sorry; I will go home and flagellate myself! 

New clause put and negatived.   

Clause 28 put and passed. 

Clause 29:  State - responsibility for remediation - 
Mr B.K. MASTERS:  Under clause 29 the responsibility for remediation being given to the State is fairly well 
explained.  I have an amendment that I will move after I have received an explanation from the minister.  The 
amendment is to delete all the words on lines 26 to 29 after the word “authority”.   

An issue has been raised with me by industry.  Why do we not make the State responsible for remediation if 
there is contamination as a result of an emergency leading to action being required to save lives or protect 
property and the environment?  I know it is covering old ground as it is an issue I raised earlier today.  Clause 29 
is very specific about the State being responsible for remediation.  I require advice from the minister before I 
decide whether to progress my amendment. 

Dr J.M. EDWARDS:  We have had this discussion before.  I cannot remember whether I confirmed that the 
words inserted were done so at the request of the Fire and Emergency Services Authority of Western Australia.  
Following the points raised by the member, we have had considerable discussion.  After going into the issue in 
some depth we cannot accept the member’s amendment. 

Mr B.K. Masters:  When FESA attends a fire or other emergency and takes action that leads to damage or 
contamination, it is not legally responsible, as enshrined in current legislation? 

Dr J.M. EDWARDS:  Yes. 

Mr B.K. Masters:  Is it fair to say that clause 29(1) does not really seek to change the status quo? 

Dr J.M. EDWARDS:  Yes, that is right. 

Mr B.K. Masters:  On that basis I will not move my amendment. 

Clause put and passed. 

Clause 30 put and passed. 

Clause 31:  Mortgagee - responsibility for remediation - 

Mr B.K. MASTERS:  I move - 

Page 30, line 3 – To delete “45” and substitute “90”. 

Under this clause the responsibility for remediation is handed to the mortgagee under certain circumstances.  The 
Opposition does not have a problem with that.  Subclause (2) states that a request from a mortgagee for 
responsibility for remediation to be passed to the State must be made “within 45 days after the day on which the 
person became responsible under section 27.”  That provision relates to land owners being responsible for 
remediation.  I am a little concerned that 45 days for a mortgagee to get fully on top of all the issues associated 
with the new ownership of a site may be too short a period.  I appreciate the need for things to be done as quickly 
as possible but it may be only after an owner has moved onto a site and discovered contamination that he can act.  
There may have been no previous notice or classification concerning contamination.  Alternatively, an occupier 
may negotiate terms of occupancy with a new owner and then move onto the site to conduct ground works or 
establish foundations for a new building and then discover contamination.  I believe 45 days after a change of 
ownership and mortgagee is too short a period to reasonably allow a mortgagee to discover all necessary 
information and undertake the paperwork and everything else required to request a transfer of remediation 
responsibility to the State.  My amendment is to delete 45 days and replace it with 90 days.  It is a reasonable 
request.  I am not sure whether there is any negative that might flow from my amendment, but I can certainly see 
some significant positives being provided to mortgagees and people associated with the new ownership of land. 

Dr J.M. EDWARDS:  We are not inclined to accept the amendment.  The request of a mortgagee is to start the 
process.  A mortgagee with a liability would want to off-load it as quickly as possible.  A request must be made 
within 45 days.  The request starts the negotiation to consider whether a site should be taken on by the State. 

Mr B.K. MASTERS:  If the minister is accurate in her statement then my concerns are, to a certain degree, 
ameliorated.  Will the minister show me in the Bill where the request is merely the first step in the process of 
assessing whether the State will accept responsibility for remediation from a mortgagee?  Subclause (2) states 
that a request is to be made, but I would have thought that a request would need, in theory, to be detailed 
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outlining all the justifications and other background information associated with the request for transfer.  Will 
the minister explain how someone reading the Bill could be reassured that a simple letter to the chief executive 
officer will trigger a much longer course of events?  If she can convince me that is in the legislation I will feel 
quite relaxed about it. 

Dr J.M. EDWARDS:  The level of detail required from the person making the request is not spelt out under 
clause 31(2).  Subclause (3) states that a transfer will be on the terms and conditions agreed by the minister.  
Once we get to a transfer a lot of things will have occurred in the meantime that give a mortgagee the 
opportunity to collect the detail he needs to mount a case that the State should take on the responsibility.  

Amendment put and negatived.   

Clause put and passed.   

Debate adjourned, on motion by Dr J.M. Edwards (Minister for the Environment and Heritage). 
 


